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QUESTIONS PRESENTED 


1. Dspb tHe Tria Court ERR WHEN, UPON BEING INFORMED 
BY APPOINTED COUNSEL FOR THE DEFENDANT PRIOR TO THE 
COMMENCEMENT OF TRIAL AND OUT OF THE PRESENCE OF THE 
DEFENDANT THAT "BECAUSE | TOLD HIM THAT | DIDN'T THINK 
HE HAD A CHANCE OF BEATING THE THING / INDICTMENT _/, 
HE WANTS TO HAVE A NEW ATTORNEY APPOINTED", THE TRIAL 
CouRT FAILED TO ADVISE THE DEFENDANT THAT, ALTHOUGH 
COUNSEL HAD BEEN APPOINTED FOR HIM, HE HAD THE RIGHT 
TO PROCEED IN PROPER PERSON, COULD DISCHARGE THAT 
COUNSEL, AND COULD ELECT WHETHER HE WOULD 80 PROCEED 


OR CONTINUE WITH APPOINTED COUNSEL? 


2, UPON THE RECORD AS A WHOLE, WAS THE DEFENDANT DENIED 


EFFECTIVE ASSISTANCE OF COUNSEL? 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,389 


Wittsam Brown, JR. 
APPELLANT 
Ve 


UntTep STATES OF AMERICA, 
APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


“) 


JURISDICTIONAL STATEMENT 


THIS tS AN APPEAL FROM A JUDGMENT OF CONVICTION 
(J.A. 4 ) entered BY THE United States District Court 
FOR THE DistRict oF CoLumBIA AGAINST WitLiam Brown, JURoy 
APPELLANT, FOLLOWING A VERDICT OF GUILTY ON TWO COUNTS 


OF AN INDICTMENT (J.A. 2 ). THe APPELLANT DULY FILED 


HIS NOTICE OF appeaL (J.A. S )5 AND AN ORDER WAS 


ENTERED BY THIS COURT PERMITTING THE APPELLANT TO 
PROCEED ON APPEAL IN FORMA PaUPERIS (J.A.7-/0). Turs 
CouRT HAS JURISDICTION OF THIS MATTER BY VIRTUE OF 
tHe Act oF June 25, 1948, 62 Stat. 929, aS AMENDED, 
Titre 28, Sec. 1291 anp 1294 of Tne United States 


Cone. 











STATEMENT OF THE CASE 


AN INDICTMENT WAS RETURNED IN THE UNITED STATES 
District Court FOR THE District oF COLUMBIA AGAINST 


1/ 


APPELLANT, Witttam Brown, JR. — THE INDICTMENT CONTAINED 
SEVEN COUNTS = ONE CHARGED THAT APPELLANT HAD Commi TteD 
SIMPLE ASSAULT UPON CaRRIE SATTERWHITE$ FOUR CHARGED 
THAT APPELLANT HAD COMMITTED ASSAULT WITH A DANGEROUS 
WEAPON (Two BY KNIFE AND ONE BY BASEBALL BAT UPON BERTHA 
SATTERWHITE AND ONE 8Y KNIFE UPON WoopRoOW Roses); one 
CHARGED THAT APPELLANT HAD COMMITTED ASSAULT WITH INTENT 
TO KILL BERTHA SATTERWHITES AND ONE CHARGED THAT APPELLANT 
HAD COMMITTED HOUSEBREAKING BY ENTERING BERTHA SATTERWHITE'S 
ROOM WITH INTENT TO ASSAULT WoopRow Roses (J.A./-2 ), 
COUNSEL WAS APPOINTED BY THE District CourT To REPRESENT 
THe APPELLANT. (J.A. // ). THE APPELLANT WAS ARRAIGNED 
AND ENTERED A PLEA OF NOT GUILTY TO THE INDICTMENT (JAW Vs 
UPON THE CASE BEING CALLED FOR TRIAL, THE JUDGE: RE- 

QUESTED THAT DEFENSE COUNSEL APPROACH THE BENCH, AND THE 
FOLLOWING OCCURRED? 

"THE CLERK: Tue case oF Witttam Brown, UR. 

THE COURT: CouNseL Come TO THE BENCH, PLEASE. 

(At THe sencHs) | 

THE COURT: 1! NOTICE THERE ARE SEVEN counts 

tN THIS INDICTMENT. 
MR. MANSFIELD: Your Honor, Because | TOLD HIM 


“ (ieee 
THAT | DIDN'T THINK HE HAD A CHANCE OF BEATING THE 


THING, HE WANTS TO HAVE A NEW ATTORNEY APPOINTED. 


THE COURT: Were vou apPoInten? 


MR. MANSFIELD: J! waS APPOINTED IN THE FIRST PLACE. 








J/ FREQUENTLY REFERRED TO HEREINAFTER AS “DEFENDANT” FOR 
PURPOSES OF CLARITY. : 











{ THINK | CAN DO A GOOD voB FOR HIM. | CAN DO AS 
GOOD AS ANYBODY ELSE COULD. 
. THE COURT: You MEAN HE DOESN'T WANT TO PLEAD 


TO ANYTHING? 


‘ MR. MANSFIELD: THe ONLY THING HE WANTS TO PLEAD 
® TO 1S THE SIMPLE ASSAULT. 
r THE COURT: Aut RIGHT, cetT's proceed." (J.A. // ) 


BERTHA SATTERWHITE, HER SISTER, CARRIE SATTERWHITE, 
WoopRow RoBBS AND THE POLICE OFFICER WHO ARRESTED THE 


APPELLANT TESTIFIED ON BEHALF OF THE PROSECUTION. APPELLANT 


é TESTIFIED IN HIS OWN BEHALF, ADMITTING: THAT ME HAD COMMITTED 

ad THE CRIME OF SIMPLE ASSAULT ON CaRRIE SATTERWHITE, 6UT 
DENYING THAT HE HAD COMMITTED ANY OF THE OTHER CBIMES 

* 

er OF WHICH HE WAS CHARGED IN THE #tNDICTMENT. HE DEFENTED 


™ AGAINST THE OTHER COUNTS ON ee GROUNDS, VARIOUSLY BUT 
NOT INTERCHANGEABLY, OF peer-nerense, tHaq NO ASSAULT 


e WAS COMMITTED, THAT |We HAD NOT ENTERED BERTHA SaTTerwHite's 

re ROOM WITHOUT HER CONSENT AND tHat [We wap NO INTENT TO 

7 ASSAULT WOODROW ROBBS, AND THAT HE HAD NOT ASSAULTED 

" Wooprow Rosss. Ad 

r* CLOSING ARGUMENTS WERE MADE BY COUNSEL FOR THE DEFEND- 
. ant (J.A.$6-57) anp BY CounseL FoR THE GoverNmENT (J.A.5452. 
y 

% REBUTTAL ARGUMENT WAS WAIVED BY THE GoveRNMENT (J.A. OT ). 


ed THe Court iNSTRUCTED THE UURY (J.A 57-57) AND THE 


ve 


JURY RETURNED A VERDICT IN WHICH APPELLANT WAS FOUND 





GUILTY OF THE ONE COUNT CHARGING SIMPLE ASSAULT UPON 








CaRRIE SATTERWHITE AND ONE COUNT CHARGING ASSAULT WiTH 


A DANGEROUS WEAP 1FE) upoON BertHa SaTTeRwnite ° 


(J.A.47-68). Tre APPELLANT WAS FOUND NOT GUILTY -OF ALL 


Of THE oTue coumss (J.A. 4S ), 


FOLLOWING THE VERDICT OF THE YURY, THE COURT, AFTER 


REFERRING THE MATTER FOR INVESTIGATION BY THE PROBATION 


/ REFERENCES TO SPECIFIC TESTIMONY CAN MOST &TISFACTORILY 
BE MADE IN THE “ARGUMENT” wHerRE INEFFECTIVE ASSISTANCE 
OF COUNSEL {tS TREATED. 3 





Orricer (J.A. ZS )y ADVUDGED THE APPELLANT GUILTY OF THE 
COUNTS ON WHICH THE JURY FOUND HIM GUILTY AND ENTERED A 
SENTENCE ON THE INDICTMENT OF TWO TO SEVEN YEARS 
(UA. 7 ). 

AN APPEAL WAS DULY NOTED BY THE APPELLANT IN PROPER 
PERSON (J.A. 5 ). HE ALSO FILED IN PROPER PERSON A Mot ION 
FOR REDUCTION OF SENTENCE, WHICH was DenteD (J.A.6-7 ). 
A PETITION UNDER Section 2255, Titre 28 U,S.C., was FILED 
BY THE APPELLANT IN PROPER PERSON, AND WAS DENIED BY THE 


JUDGE WHO HEARD THE Case (J.A. i J. 


STATEMENT OF POINTS 


1. A DEFENDANT HAS AT THE OUTSET OF CRIMINAL. 
PROCEEDINGS THE FUNDAMENTAL RIGHT TO ELECT WHETHER HE 
WILL PROCEED BY COUNSEL (EITHER OF HIS OWN CHOOSING oR 
APPOINTED BY THE COURT, DEPENDING UPON FINANCIAL CIRCUM- 
STANCES) OR IN PROPER PERSON. 

2. COUNSEL CANNOT BE FORCED UPON A PERSON OVER 
INTELLIGENT OBJECTION. 

3, FUNDAMENTAL RIGHTS CAN BE WAIVED ONLY IF THE 
WAIVER 1S INTELLIGENTLY MADE AND INTELLIGENT WAIVER 
REQUIRES KNOWLEDGE OF THE RIGHT. 

4, THE RIGHT TO ELECT TO PROCEED IN PROPER PERSON 
1S NOT LOST BY AN INDIGENT DEFENDANT BY HIS ELECTION INITI- 
ALLY TO PROCEED BY APPOINTED COUNSEL$ THAT RIGHT MAY STILL 
BE ASSERTED AT OR PRIOR TO THE COMMENCEMENT OF TRIAL. 


5. A TRIAL COURT 18 REQUIRED, UNDER APPROPRIATE 


CIRCUMSTANCES, TO ADVISE A DEFENDANT OF PERTINENT AND 


MATERIAL RIGHTS OF THE DEFENDANT. 

6. THe TRiat CouRT WAS REQUIRED, WHEN INFORMED 
BY APPOINTED COUNSEL THAT "BECAUSE | TOLD HIM THATil DIDN'T 
THINK HE HAD A CHANCE OF BEATING THE THING Linpsctment/, 


HE WANTS TO HAVE A NEW ATTORNEY APPOINTED," TO ADVISE THE 











DEFENDANT THAT HE HAD THE RIGHT TO PROCEED IN PROPER PERSON, 
COULD DISCHARGE APPOINTED COUNSEL AND THAT HE HAD THE RIGHT 
TO ELECT WHETHER HE WOULD SO PROCEED OR WOULD CONTINUE WITH 
APPOINTED COUNSEL. 

7. ‘FatLuRe OF THE CouRT TO SO ADVISE THE DEFENDANT 
WAS AN INFRINGEMENT OF A FUNDAMENTAL RIGHT OF THE DEFENDANT 


AND §S REVERSIBLE ERROR. 


SUMMARY OF ARGUMENT 

IT 1S RESPECTFULLY SUBMITTED THAT IT WAS INCUMBENT 

c a Pomeng. 
UPON THE COURT, UPON BEING INFORMED BY APPOINTED COUNSEL 
nesta TO THE COMMENCEMENT OF TRIAL AND OUTSIDE THE PRESENCE 
OF THE DEFENDANT THAT THE DEFENDANT WANTED OTHER COUNSEL 
BECAUSE APPOINTED GOUNSEL HAD ADVISED HIM THAT HE “DIDN'T 
THINK HE / DEFENDANT/ HAD A CHANCE OF BEATING THE THING 


Z tnpictwent/, “ To ADVISE THE DEFENDANT THAT HE HAD THE 
nee 


RIGHT TO PROCEED TO DEFEND HIMSELF AND THAT HE HAD THE 


RIGHT TO ELECT, WHETHER HE WOULD PROCEED IN PROPER PERSON OR 
BY APPOINTED Cou - THe Court's FAILURE THUS TO PURSUE THE 


MATTER AND &tTS CONSEQUENT DIRECTION OF APPOINTED COUNSEL TO 
CONTINUE TO REPRESENT THE DEFENDANT CONSTITUTED REVERSIBLE 
ERROR FOR IT DENIED THE DEFENDANT HIS RIGHT TO ELECT 


BETWEEN PROCEEDING IN PROPER PERSON OR TO PROCEED WITH 





APPOINTED COUNSEL WITH WHOM HE WAS DISSATISFIED. 

IT 1S CLEAR THAT A DEFENDANT IN A CRIMINAL MATTER 
IN THE FEDERAL COURTS HAS THE RIGHT INITIALLY TO DEFEND 
THE CASE BY ONE OF THREE ALTERNATIVE METHODS: (1) WitH 


COUNSEL OF HIS OWN CHOICE IF HE §S ABLE TO HIRE HIM5 


> > 


(2) With counset appointed By THE CouRT tF HE 1S UNABLE 

TO HIRE COUNSEL$ OR (3) WiTHOUT COUNSEL IF THAT 18 HIS 
DESIRE. IT 1S EQUALLY FUNDAMENTAL THAT A COURT CANNOT, OVER 
INTELLIGENT DESIRE OF A DEFENDANT TO THE CONTRARY, INSIST 
THAT COUNSEL --EI THER RETAINED OR APPOINTED -—-REPRESENT 


A DCPFENDANT. 





ALTHOUGH A DEFENDANT INITIALLY MAY HAVE INVOKED 


HIS RIGHT TO HAVE COUNSEL APPOINTED TO REPRESENT HIM, 


HE RETAINS THE RIGHT, AT LEAST UP TO THE TIME OF THE 
COMMENCEMENT OF THE TRIAL, J TO ELECT TO DEFEND HIMSELF 
AND TO DISCHARGE APPOINTED COUNSEL. THus, WHEN THE DESIRE 
OF THIS DEFENDANT TO DISCHARGE APPOINTED COUNSEL BECAUSE 
HE WAS DISSATISFIED WITH HIM WAS MADE KNOWN TO THE COURT 


——— 


EFORE THE TRIAL BEGAN, IT BECAME THE MINIMAL — puTy 
OF THE COURT TO ADVISE THE DEFENDANT THAT HE WAS NOT 


REQUIRED TO PROCEED WITH COUNSEL APPOINTED FOR HIM, THAT 

iT WAS HIS RIGHT TO PROCEED IN PROPER PERSON IF HE SO 
DESIRED AnD THAT THE ELECTION BETWEEN THE TWO WAS HIS. 

SUCH ADVICE WOULD HAVE AFFORDED THE DEFENDANT THE OPPORTEN'T. 
TO EXERCISE INTELLIGENTLY HIS RIGHT OF CHOICE OF THE METHOD 
OF PROCEEDING AND CHOOSE THAT WHICH HE DEEMED BEST FOR HIS 
OWN CAUSE UNDER THE CIRCUMSTANCES. THE PROCEDURE FOLLOWED 
BY THE CouRT DENIED TO THE DEFENDANT THIS RIGHT TO CHOOSE 
FOR HIMSELF WHICH METHOD HE WOULD FOLLOW, SINCE THE CourRT 
TOOK IT UPON ITSELF TO DIRECT THAT HE WOULD BE REPRESENTED 
BY APPOINTED COUNSEL, ALTHOUGH SUCH COUNSEL WAS UNSATIS~ 
FACTORY TO THE DEFENDANT. 


1/ \T 18 DEEMED UNNECESSARY TO ARGUE HERE THAT THE RIGHT OF A 
DEFENDANT TO ELECT TO DEFEND HIMSELF AND TO DISCHARGE 
APPOINTED COUNSEL MAY BE EXERCISED AT A TIME SUBSEQUENT TO 
THE COMMENCEMENT OF THE TRIAL3 THE FACTS HERE CONCERN EVENTS 
AT OR PRIOR TO THE COMMENCEMENT OF TRIAL. 


2/ IT tS DEEMED UNNECESSARY IN THIS CASE TO URGE THAT, IN 
ADDITION TO ADVISING THE DEFENDANT THAT HE WAS ENTITLED TO 
DISCHARGE THE ATTORNEY AND TO PROCEED ALONE, THE BETTER 
PRACTICE REQUIRED THE CouRT TO DEVELOP FROM THE DEFENDANT 
HIS POSITION CONCERNING HIS ATTORNEY AND, DEPENDING THERECN, 
TO TAKE APPROPRIATE ACTION REGARDING THE APPOINTMENT OF 
OTHER COUNSEL OR THE CONTINUANCE OF THE TRIAL. CF. LEE v. 
Unitep States, 235 F 2p 219 (1956) AND WASHINGTON V. 
United Staves, 214 F 2n 876 (1954). 





ARGUMENT 
T 


THE TRIAL COURT 1S UNDER A DUTY, WHEN IT IS 
INFORMED BY APPOINTED COUNSEL FOR DEFENDANT 
THAT THE DEFENDANT WANTS ANOTHER ATTORNEY 
BECAUSE -HE -1S DISSATISFIED WITH THAT ATTOBNEY, 
TO ADVISE THE DEFENDANT THAT HE HAS THE RIGHT 
TO PROCEED IN PROPER PERSON AND THAT HE HAS 

THE RIGHT TO ELECT TO SO PROCEED OR TO CONTINUE 
WITH THE APPOINTED COUNSEL. 


APPELLANT SUBMITS THAT, UPON THE FACTS OF THIS 
CASE, THE COURT ERRED WHEN, UPON BEING NOTIFIED BY COUNSEL 
PRIOR TO THE COMMENCEMENT OF TRIAL AND OUTSIDE THE PRESENCE 


OF DEFENDANT THAT THE DEFENDANT WANTED A NEW ATTORNEY 


APPOINTED BECAUSE HE WAS NOT SATISFIED WITH THAT COUNSEL, 


THE COURT FAILED TO ADVISE THE DEFENDANT THAT, ALTHOUGH 


COUNSEL HAD BEEN APPOINTED FOR HIMy HE HAD THE RIGHT TO 
PROCEED tN PROPER PERSON, COULD DISCHARGE THAT COUNSEL, 
AND COULD ELECT WHETHER HE WOULD SO PROCEED OR WOULD 
CONTINUE WITH APPOINTED COUNSEL. HAD THIS BEEN DONE, THE 
DEFENDANT COULD HAVE ELECTED WHETHER HE WANTED TO PROCEED IN 
PROPER PERSON OR TO CONTINUE WITH COUNSEL WITH WHOM HE WAS 
NOT SATISFIED. But THAT CHOICE, WHICH IS THE RIGHT OF 
THE DEFENDANT, WAS PREEMPTED BY THE COURT WHEN THE CouRT 
DIRECTED COUNSEL TO CONTINUE TO REPRESENT THE DEFENDANT. 
THE PROPOSITION HERE ADVANCED #8 THE LOGICAL, 
SOUND AND, WE SUBMIT, THE REQUIRED RESULT OF THE APPLICA- 


TItON OF FUNDAMENTAL PRINCIPLES OF LAW. 


A. 

it ts Basic THat At THe Initsac Stace OF A 
Criminat ProceepiInG A DEFENDANT Has THe RIGHT 
To Erect To Proceep WiTHout Counsers THaTt THis 
RiGut ts So FunpamentTat THat Counset Cannot Be 
Force N tT OverR_His Os NS5 THAT 

DAMENTAL R#GHTS CAN AtveD Oncy Ie IT ts 
Crear THAT THE DEFENDANT INTELLIGENTLY Does So. 


A DEFENDANT IN A CRIMINAL CASE IN THE FEDERAL CouRTS 


HAS INSTEALLY THE RIGHT TO CHOOSE TO PROCEED !#N ONE OF THREE 


ate 





ALTERNATIVE METHODS. Peopte v. Rose, 183 P. &74 (Cars, 


1919). IN THAT CASE, THE COURT SOUNDLY REASONED? 


"THAT PROVISION OF THE CONSTITUTION, !tNSOFAR 
AS IT RELATES TO THE RIGHT OF AN ACCUSED TO BE 
REPRESENTED AT HIS TRIAL BY COUNSEL, ONLY DECLARES 
AND GUARANTEES THAT RIGHT AND DOES NOT AND CANNOT 
DO MORE THAN THAT$ FOR IT STILL REMAINS WITH THE 
ACCUSED TO DETERMINE FOR HIMSELF WHETHER HE WILL 
EXERCISE THE RIGHT AND SO BE ATTENDED AT HIS TRIAL 
AND DEFENDED THEREIN BY COUNSEL. OF COURSE, IF HE 
DESIRES TO BE SO REPRESENTED AND ASSISTED IN HIS 
DEFENSE BY COUNSEL, THERE CANNOT BE A DENIAL TO HIM 
OF THAT RIGHT, EVEN THOUGH HE BE WITHOUT THE NECESSARY 
MEANS TO EMPLOY AND COMPENSATE THE ATTORNEY. IF, ON 
THE OTHER HAND, HE DOES NOT DESIRE AN ATTORNEY TO 
ASSIST HIM IN HIS DEFENSE, THERE 1S NO LAW WHICH: CAN 
COMPEL HIM EITHER TO EMPLOY ONE FOR THAT PURPOSE OR 
TO ACCEPT THE SERVICES OF ONE ASSIGNED TO HIM BY 
THe CourRT, SHOULD THE CouRT ADOPT THAT couRSE."” P.879. 


AS POINTED OUT IN THE ROSE CASE, THE THREE METHODS 
ARE: (1) WiTH COUNSEL OF HIS OWN CHOICE IF HE 1S ABLE TO 
RETAIN HIM, Lee v. United States, 98 U.S. App. D.C. 272, 
235 F. 2p 219 (1956); (2) with COUNSEL APPOINTED FOR HIM 
IF HE 1S UNABLE TO RETAIN COUNSEL OF HIS OWN CHOOSING, 
Jounson v. Zerest, 304 U.S. 458 (1938) 3 or (3) witHouT 
COUNSEL IF HE INTELLIGENTLY SO DESIRES, ADAMS Vv. UNITED 
States, 317 U.S. 269 (1942). : 

THE RIGHT OF A DEFENDANT INITEALLY TO ELECT TO PROCEED 
IN PROPER RERSON OR BY COUNSEL, EITHER RETAINED OR APPOINTED 
ACCORDING TO HIS FINANCIAL CIRCUMSTANCES, 1S EMBODIED IN 
Ruce 44, Fenerat Ruces of Criminat Procepure, 28 U.S.C.A., 
WHICH PROVIDES: 

"IF aA DEFENDANT APPEARS tn COURT wiTHOUT counsiti. 
THE COURT SHALL ADVISE HIM OF HIS RIGHT TO COUNSEL AND 


ASSIGN COUNSEL TO REPRESENT HIM AT EVERY STAGE OF THE 
PROCEEDING UNLESS HE ELECTS TO PROCEED WITHOUT COUNSEL 


OR §S ABLE TO OBTAIN COUNSEL. CEMPHASIS SUPPLIED.) 


IT §S EQUALLY FIRMLY SETTLED THAT WHERE THE CHOICE 
FO PROCEED WITHOUT COUNSEL 12 INTELLIGENTLY MADE, THE 
Court CANNOT FORCE COUNSEL UPON A DEFENDANT AND REQUIRE: 
HIM TO PROCEED WITH COUNSEL. ADamsS v. UNITED STATES, SUPRA, 


WHICH HOLDS: 





"But, THE CONSTITUTION DOES NOT FORCE A 
LAWYER UPON A DEF « HE MAY WAIVE HIS 
COWSt+FF+onatcRTGHT TO ASSISTANCE OF COUNSEL 
1F HE KNOWS WHAT HE #§S DOING AND HIS CHOICE IS 
MADE wiTH EYES open.” Pp. 279 


FINALLY, #7 #S WELL ESTABLISHED THAT A DEFENDANT CAN 
WAIVE RIGHTS HE MAY HAVE SO LONG AS HE INTELLIGENTLY DOES 
so. Patton v. Uniten States, 281 U.S. 276 (1930). But, 
BEFORE HE CAN INTELLIGENTLY WAIVE ANY RIGHTS, HE MUST BE 
ADVISED THAT HE HAS THOSE RIGHTS. JOHNSON V. ZERBST, 


sypras Cr. Carter v. Ittinots, 329 U.S. 173 (1946). 


8. 
Tue RiGcut To Erect To Proceen tn Proper 
Person !s Not Lost By An INDIGENT DEPENDANT 
By Hts ELECTION INtTtatLy To PROocEED By 
Appointed Counsers THAT RiGuT May STite Be 
ASSERTED At OR PRioR To THE COMMENCEMENT 
Or TRIAL. 

APPELLANT SUBMITS THAT AN INDIGENT DEFENDANT WHO 
INITSALLY ELECTS TO PROCEED BY APPOINTED COUNSEL 18S NOT 
PRECLUDED THEREBY FROM ASSERTING, AT OR PRIOR TO THE 
COMMENCEMENT OF THE treat, / HIS RIGHT TO ELECT TO 
DISCHARGE HIS APPOINTED COUNSEL AND TO PROCEED IN PROPER 
PERSON. WASHINGTON V. UNITED States, 94 U.S. App. D.C. 266, 
214 F, 2p 876 (1954). ALTHOUGH ADMITTEDLY THE NARROW ISSUE 
RAISED BY THIS INSTANT CASE WAS NOT THERE IN ISSUE SECAUSE 
DEFENDANT HAD MADE AN ELECTION OF THE METHOD BY WHICH HE 
DESIRED TO PROCEED, WE SUBMIT THAT THAT CASE 1S MOBT 
PERSUASIVE OF THE CORRECTNESS OF APPELLANT'S POSITION. 

IN THAT CASE, APPELLANT CONTENDED THAT HE HAD BEEN 
FORCED TO GO TO TRIAL WITH COUNSEL APPOINTED BY THE COURT 


INSTEAD OF BEING PERMITTED TO TRY THE CASE IN PROPER PERSON. 


~ 














1/ As sHown at pace__ 2 9 SUPRA, APPELLANT'S DESIRE TO 
HAVE DISCHARGED H!S COUNSEL WAS MADE KNOWN TO THE CouURT 
PRIOR TO THE COMMENCEMENT OF THE TRIAL. 











THe CouRT SAID OF THIS CONTENTION,” So STATED, THE CONTEN- 
TION 18 A SERIOUS ONE.” But THE COURT FOUND THAT HE) 
RECORD DISCLOSED THAT THIS CONTENTION WAS NOT SUPPORTED 
8Y THE FACTS OF THE CASE. IN REVIEWING THE FACTS, THE 
Court set FORTH THE TRtaL CouRT'S STATEMENT TO THE DEFENDANT 
UPON BEING ADVISED BY THE ATTORNEY THAT THE DEFENDANT DID 
NOT WISH AID OF COUNSEL BECAUSE HE HAD DECIDED TO TRY HIS 
OWN CASE AND THE DEFENDANT'S REPLY. THE COLLOQUY WAS AS 
FOLLOWS: 
"THe Court: You HAVE A RIGHT TO DEFEND YOURSELF 
AND THE COURT WILL PERMIT YOU TO DO SO. HOWEVER, 
IN THE INTEREST OF THE PROPER PROTECTION OF YOUR 
RIGHTS THE CouRT witt ASK Mrs. DwveR, WHO HAS BEEN 
APPOINTED COUNSEL IN YOUR BEHALF, TO REMAIN HERE AND 
BE AVAILABLE TO ADVISE YOU IN THE PROTECTION OF YOUR 


RIGHTS." 
"DEFENDANT REPLIED: "| HAVE NO OBVECTION TO 


THAT.” PP, 246 
THis CouRT THEN OBSERVED THAT THE ATTORNEY AND. THE 
DEFENDANT COOPERATED IN THE TRIAL OF THE CASE, AND CONCLUDED: 
"THe RECORD INDICATES NOT ONLY THAT DEFENDANT'S 
INTERESTS WERE PROTECTED BUT ALSO THAT HE COOPERATED 
WITH HIS COUNSEL. IN NO WAY CAN HE BE SAID TO. HAVE 
BEEN 'FORCED' INTO ANY DECISION OF TRIAL TACTLCS. 


FROM THE WHOLE RECORD WE CONCLUDE THAT APPELLANT'S 
RIGHTS WERE NOT VIOLATED." Pe Lb7 


IMPLICIT §N THIS HOLDING, AND THE IMPORTANCE OF THAT 
CASE TO THE INSTANT ONE, 1S THE RECOGNITION BY THIS CouRT 
THAT THE RIGHT OF AN tNDIGENT DEFENDANT TO CHOOSE BETWEEN 
PROCEEDING BY APPOINTED COUNSEL OR IN PROPER PERSON 18 STILL 
RETAINED BY A DEFENDANT AT THE TIME OF THE COMMENCEMENT OF 
THE TRIAL, ALTHOUGH HE INITIALLY ELECTED TO PROCEED BY 
APPOINTED COUNSEL. WE RESPECTFULLY SUBMIT THAT, HAD 


THE I8SVE BEEN THAT WHICH WAS ATTEMPTED TO HAVE BEEN RAISED ae 
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BY THE APPELLANT THEREIN, THIS COURT, IN VIEW OF ITS 
tMPLICIT HOLDING IN THE. CASE, WOULD HAVE REVERSED. 
THE PROPOSITION THAT AN INDIGENT DEFENDANT STILL 
RETAINS AT THE TIME OF THE COMMENCEMENT OF THE TRIAL THE 
ie RIGHT TO ELECT TO PROCEED IN PROPER PERSON AND TO DISCHARGE 
HIS ATTORNEY #8 SUPPORTABLE BY LEE v. UNITED STATES, SUPRA. 
IN THAT CASE, THE SPECIFIC HOLDING OF THIS COURT WAS THAT 
IT WAS ERROR FOR THE TRIAL COURT TO HAVE APPOINTED AS 
DEFENDANT'S "COUNSEL AN ATTORNEY WHOM HE HAD JUST DIS~ 
CHARGED RATHER THAN TO CONTINUE THE TRIAL OVER THE WEEK 
ND TO PERMIT HIM TO SELECT HIS OWN COUNSEL." P.__ 
AS THE RIGHT TO PROCEED IN PROPER PERSON IS AS 
FUNDAMENTAL A RIGHT AS THE RIGHT TO HAVE COUNSEL OF ONE'S 
. OWN CHOOSING, IF NOT MORE SO, !T WOULD SEEM CERTAIN FROM 
THe LEE CASE THAT THIS COURT WOULD HOLD THAT THE ENFORCED 
CONTINUANCE OF UNSATISFACTORY APPOINTED COUNSEL, WHEN A 


\¥ SPECIFIC REQUEST TO PROCEED IN PROPER PERSON HAD BEEN 


MADE AT OR PRIOR TO THE COMMENCEMENT OF TRIAL, WOULD 
CONSTITUTE AN INFRINGEMENT OF A FUNDAMENTAL RIGHT OF THE 
DEFENDANT. 
1T 8S IMPORTANT, ALSO, TO NOTE THAT THIS CouRT IN 
THE LEE CASE DID NOT ATTEMPT TO EXAMINE THE RECORD TO 
~~ DETERMINE WHETHER ANY "SUBSTANTIAL PREYUDICE” HAD RESULTED 
TO THE DEFENDANT FROM THE ACTION OF THE TRIAL CouRT. THE 
Court'S HOLDING 1S THAT A DENIAL OF A FUNDAMENTAL RIGHT 
1S, STANDING ALONE, REVERSIBLE ERROR. THE CouRT DID NOT 
COMELAINED OF ON THE DEFENDANT'S CAUSE. 
WE SUBMIT, THEREFORE, THAT THERE 1S AMPLE AUTHORITY 
IN THIS CIRCUIT TO SUSTAIN THE PROPOSITION THAT AT OR PREOR 
TO THE COMMENCEMENT OF THE TRIAL, A DEFENDANT RETAINS THE 
RIGHT TO PROCEED IN PROPER PERSON, TO DISCHARGE HIS COUNSEL, 


WHETHER HE BE APPOINTED OR RETAINED, AND TO ELECT WHETHER HE 
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SHALL PROCEED IN PROPER PERSON OR CONTINUE WITH APPOINTED 
COUNSEL, AND THAT A DENTAL OF THAT RIGHT OF ELECTION, 18 
AND OF ITSELF, CONSTITUTES REVERSIBLE ERROR. | 

THIS RIGHT OF A DEFENDANT HAS BEEN RECOGN! ZED In OTHER 
JURISDICTIONS, ALSO. PEOPLE v. MuELtEeR, 118 N.E. 2n-1, 4 
Citt., 1954); Peopce v. Epuriam, 103 N.E. 2p, 363, 365 Clute, 
1952); Peopte v. Montvitre, 66 N.E. 2p 861 (iit. 1946); 
Peopre v. Witt, 68 NE. 2p 731 (iur., 1946)3 State v. Lees 
78 A. 2p 793 (R.1.,5 1951) 3 Scuusce v. Youncsroon, 73 NE. 
2p 478 (inn., 1947)3 Cr. Unttep States v. Dennis, 183 
F. 2p 201, 233-234 (.C.A. 2, 1950); Cr. Uniten STATES V. 
MitcHett, 137 F. 2p 1006 (C.C.A. 2, 1943 ), on REHEARING, 
138 F. 2p 8315 Cr. Gutterwan v. Unitep States, 147 F. 2p 540 
(C.c.A. 251945), / 

IT §S CLEAR THAT, AT THE TIME THE TRIAL CouRT was 
NOTIFIED OF THE DEFENDANT'S DESIRE TO DISCHARGE COUNSEL, 
WHICH WAS AT OR PRIOR TO THE COMMENCEMENT OF THE TRIAL, 
APPELLANT THEN HAD THE RIGHT TO PROCEED IN PROPER PERSON 
AND THE RIGHT TO ELECT WHETHER HE WOULD SO PROCEED OR’ WOULD 
CONTINUE WITH APPOINTED COUNSEL WHO WAS UNSATISFACTORY TO 
HIM. ) 


C. 


Circumstances Here Present Require A 

Triat Court to Apvise A DEFENDANT THAT 

He Has THe RiGut To Proceed In PROPER 

Person Anpd THaTt He Has THe RiGut To 

Erect Between So Proceeninc OR ConTINUING 
With Appointed Counset 


HAVING ESTABLISHED THAT THIS DEFENDANT HAD THE RIGHT 


TO PROCEED IN PROPER PERSON AND THE RIGHT TO ELECT TO SO 


1/ CounseL SUGGESTS THAT A CRITICAL EXAMINATION OF THE 
FOREGOING CASES CITED AS “CompaRe” WILL ESTABLISH 
THAT REFERENCE AS CORRECT. COUNSEL FURTHER COMMENDS TO 
THts Court's ATTENTION THE DISSENTING OPINIONS FILED IN 
THE MiTCHEtL AND GUTTERMAN CASES BY FRANK, J.5 AND 
SuOeMITS THAT THEY ARE SOUNDLY AND CORRECTLY REASONED, 
FULLY SUPPORT THE POSITION TAKEN HERE, AND SHOULD BE 
ADOPTED AS THE LAW OF THIS JURISDICTION. 
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PROCEED OR TO CONTINUE WITH APPOINTED COUNSEL AT THE 
TIME HSS COUNSEL AVISED THE CourT (PRIOR TO THE COMMENCE- 
MENT OF THE TRIAL) THAT “BECAUSE | TOLD HIM THAT | DIDN'T 
THINK HE HAD A CHANCE OF BEATING THE THINGy HE WANTS TO 
HAVE A NEW ATTORNEY APPOINTED,” THE QUESTION 1S THEN 
REDUCED TO THE VERY NARROW ONE OF WHETHER THE COURT, 
HAVING BEEN THUS INFORMED, WAS UNDER THE DUTY TO ADVISE 
THE DEFENDANT OF THOSE RIGHTS SO THAT HE, THE DEFENDANT, 
COULD MAKE SUCH ELECTION. APPELLANT SUBMITS THAT IT 
WAS. 

iT +S APPELLANT'S POSITION THAT SINCE THE RIGHT TO 
PROCEED IN PROPER PERSON DID EXIST AT THAT TIME THE 
DEFENDANT HAD TO KNOW THAT IT EXISTED BEFORE tT COULD 
BE OF ANY VALUE TO HIM. CLEARLY A RIGHT 1S OF NO VALUE 
UNLESS #7 1S KNOWN. JOHNSON V. ZERBST, SUPRA. AND, SINCE 
iT §S THE DUTY OF THE COURT TO ASSURE A DEFENDANT OF 
HIS RIGHTS, §T WAS INCUMBENT UPON THE COURT, WHEN 
CIRCUMSTANCES RAISED THE POSSIBILITY THAT SUCH RIGHT 
MIGHT HAVE ADVANTAGES TO THE DEFENDANT, TO MAKE THAT 
RIGHT KNOWN TO HIM SO THAT HE, THE DEFENDANT, COULD 
DETERMINE BY APPRAISAL OF THE INCIDENTS OF THAT RIGHT 
WHETHER HE WOULD AVAIL HIMSELF THEREOF. THAT THE 
DEFENDANT MIGHT NOT AVAIL HIMSELF OF THE RIGHT !S BESIDE 
THE POINTS §T §S THE OPPORTUNITY TO AVAIL HIMSELF THEREOF 
THAT !S tMPORTANT. 


lf §1T BE ADMITTED, AS WE SUBMITIT MUST, THAT A 


CouRT 1S OBLIGATED, UNDER APPROPRIATE CIRCUMSTANCES, 1/ 


1/ CounseL DOES NOT TAKE THE POSITION THAT EVERY DEFENDANT 
WHO 1S REPRESENTED BY APPOINTED COUNSEL MUST BE INFORMED 

AT THE TIME TRIAL COMMENCES THAT HE HAS THE RIGHT TO ELECT TO 
PROCEED IN PROPER PERSON OR WITH APPOINTED COUNSEL. 








TO ADVISE A DEFENDANT OF PERTINENT AND MATERIAL RIGHTS, ef 
WE REACH THE FINAL 1S8SUE:3 Was CouNSsEL'S STATEMENT TO THE 
Court SUFFICHENT TO REQUIRE THAT THE COURT EXERCISE ITS 
RESPONSIBILITY TO ASSURE A DEFENDANT THAT HE SHALL ‘BE 
ACCORDED ALL RIGHTS THAT ARE DUE HIM? We suBMmiT THAT iT 
WAS, 

THE RECORD DISCLOSES THAT COUNSEL DID NOT STATE 
TO THE COURT THAT HE HAD ADVISED THE DEFENDANT THAT HE 
HAD THE RIGHT TO PROCEED !N PROPER PERSON. af THus, so 
FAR AS THE COURT KNEW, THE DEFENDANT DID NOT KNOW OF 
THIS RIGHT. THE ATTORNEY ADVISED THE COURT THAT secAusE 
HE HAD ADVISED THE DEFENDANT THAT HE DID NOT THINK HE, 
THE DEFENDANT, HAD A CHANCE OF BEATING THE CASE, rie 
DEFENDANT WANTED ANOTHER ATTORNEY. FROM THIS, THE: 
CouRT KNEW FOR CERTAIN ONLY THAT DEFENDANT WAS DISSATISFIED 
WITH THE ATTORNEYS THE CoURT DID NOT KNOW WHETHER vUSTI-= 
FIABLE CAUSE EXISTED FOR DEFENDANT'S DISSATISFACTION. 
NeEtTHER DID THE COURT KNOW THAT COUNSEL'S APPRAISAL OF 
THE DEFENDANT'S CHANCES WERE CORRECT. THERE WAS NOTHING 
IN THE CONVERSATION BETRBEEN THE COURT AND THE ATTORNEY 
TO SUGGEST THAT THE DEFENDANT'S DESIRES WERE FRIVOLOUS OR 
WERE MOTIVATED BY REASONS OTHER THAN SINCERE AND LEGITI-~ 
MATE ONES. THERE WAS NOTHING TO INDICATE THAT THE 


DEFENDANT WOULD NOT HAVE PROCEEDED WITHOUT COUNSEL IF 








2/ \T CANNOT BE DOUBTED THAT THE RIGHT TO PROCEED IN PROPER 
PERSON WAS A PERTINENT AND MATERIAL RIGHT IN THIS CASE SINCE 
THE DEFENDANT WAS DISSATISFIED WITH HIS ATTORNEY. THE DESIR- 
ABILITY THAT THE RELATIONSHIP OF ATTORNEY AND CLIENT BE ONE 
OF TRUST AND CONFIDENCE HAS BEEN NOTED BY THIS CouRT. LEE 

v. UNtTED STATES, SUPRA, CITING IN RE MANDELL, 69°F. 2d 
(C.C.As <5 1338); ACCORD, IN RE THOMPSON, 199 N.Y.S. 868 

(19 )s DISSENTING OPINION, FRANKgJ.y METCHELL Ve. UNITED 
States, 137 F. 2p 1006, supra, at P. 1012. 


3/ THERE 18 NOTHING IN THE RECORD WHICH DISCLOSES THAT 
COUNSEL EVER ADVISED THE DEFENDANT OF THIS RIGHT OR THAT THE 
DEFENDANT KNEW OF THIS RIGHT BY KNOWLEDGE INDEPENDENT 
THEREOF. , 


14 














4 
HE WERE ADV!ESED OF THAT RIGHT. 4/ THERE SIMPLY 1S NO VALID 


REASON SHOWN IN THE RECORD To yvustiry THE Court's FAILURE TO 
ADVISE THE DEFENDANT OF HIS RIGHTS$S THERE ARE COMPELLING 
REASONS SHOWN IN THE RECORD TO HAVE REQUIRED THE CouRT TO 
ADVISE THE DEFENDANT OF HIS RIGHTS. UNDER THE CIRCUMSTANCES 
HERE ATTENDANT tT CANNOT BE HELD THAT THE CouRT WAS ZEALOUS 
tN ITS DUTY TO SAFEGUARD THE RIGHTS OF DEFENDANT. SEE GLASSER 
v. Uniten States, 315 U.S. 60 (1942 ) ann Gapsen v. UNITED 
States , 96 U.S. App. D.C. 162, 223 F. 2p 627, 632 (1955). 

WE RESPECTFULLY SUBMIT THAT, AS THE CouRT KNEW THAT 
THE DEFENDANT WAS DISSATISFIED WITH COUNSEL AND THAT HE HAD 
NOT BEEN ADVISED OF HIS RIGHT TO PROCEED ALONE, THE Court 
WAS REQUIRED TO ADVISE THE DEFENDANT OF HIS RIGHTS. FAILURE 
OF THE DEFENDANT, UNDER SUCH CIRCUMSTANCES, TO DEMAND }- 
HtS RIGHTS AND HIS CONTINUANCE WITH APPOINTED COUNSEL CANNOT 
BE HELD TO BE A WAIVER OF THOSE RIGHTS. Gisss v. BuRKe, 337 
U.S. 773 (1949), JoHNSON v. ZERBST, SUPRA.$ FAILURE OF THE 
CourRT TO HAVE ADVISED THE DEFENDANT OF THOSE RIGHTS WAS AN 
INFRINGEMENT OF FUNDAMENTAL RIGHTS AND CONSTITUTES REVERSIBLE 


ERROR. 








ee ee ee ee ee 





4/ “UNDER THESE CIRCUMSTANCES, WHETHER PETITIONER DESIRED TO 
WAIVE COUNSEL OR NOT, IT 1S CLEAR THAT HE WAS NOT PERMITTED 
To po so.” Hawk v. Hann, 103 F. Supp. 138, 151 (1952), 
APPEAL DISMISSED aS MOOT; 205 F. 2p 839. 








| 
THE RECORD AS A WHOLE ESTABLISHES THAT 
APPELLANT WAS DENIED EFFECTIVE 
ASSISTANCE OF COUNSEL 

THE APPLICABLE LAW ON THIS POINT !8 NOT SUBYECT TO 
DISPUTE: IF, FROM THE RECORD AS A WHOLE, IT APPEARS THAT 
THE DEFENDANT DID NOT OBTAIN SUCH ASSISTANCE FROM COUNSEL 
AS WILL PERMIT THIS COURT, IN ITS IMPARTIAL JUDGMENT, TO 
HOLD THAT THE DEFENDANT WAS FAIRLY, ADEQUATELY, aetroon 
SCIENTIOUSLY REPRESENTED, THE DEFENDANT WAS DENIED | 
"EFFECTIVE" ASSISTANCE OF COUNSEL AND THE CASE MUST BE 
REVERSED. WHILE NO SPECIFIC RULES CAN BE LAID DOWN BY 
WHICH THIS QUESTION CAN BE DEFINITIVELY DECIDED, SINCE, IN 
THE ULTIMATE, IT 1S A MATTER OF JUDGMENT OF THIS COURT, 
NEVERTHELESS, WE SUBMIT THAT THE KIND OF REPRE SENTATION 
WHICH CONSTITUTES “EFFECTIVE” ASSISTANCE MUST, AT LEAST, 
EVIDENCE A KNOWLEDGE OF THE DEFENDANT'S POSITION AND A 
CONSCIENTOUS EFFORT TO SUCCEED, AND CAN PERMIT OF NO 
DISSERVICE TO THE DEFENDANT THROUGH COUNSEL'S ABANDONMENT. 
OF THE ROLE OF ADVOCATE. } 

IT 8S EVIDENT FROM THE COLLOQUY BETWEEN THE COURT AND 
COUNSEL AS THE TRIAL WAS ABOUT TO BEGIN (JeA. // ) THAT 
COUNSEL HAD NO CONFIDENCE OF WINNING THE CASE. ALTHOUGH 
a ed, 

A COUNSEL'S LACK OF CONFIDENCE OF WINNING A CASE, tN AND OF 
ITSELF, WOULD NOT SERVE TO ESTABLISH INEFFECTIVE ASSISTANCE 
OF COUNSEL, IT IS SUBMITTED THAT SUCH ATTITUDE ON Poe PART 


OF THE COUNSEL IS MATERIAL IN CONSIDERING WHETHER THE 


ACTIONS OR LACK OF ACTION TAKEN AT THE TREAL BY COUNSEL 


REFLECTED HIS ATTITUDE TO THE JURY. 


« 


1/ MYRIAD CASES HAVE DEALT WITH THE PROBLEM OF 
"EFFECTIVE ASSASTANCE OF COUNSEL," AND THE RECITATION 
OF NUMEROUS CATATIONS 1S UNNECESSARY TO BE MADE TO 
THis CourRT./DicGs v. Weick, 80 U.S. App. D.C. 5, 148. 
F. 2p 667 (1945), APPEARS TO REMAIN THE CONTROLLING CASE. 
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HE WERE ADVISED OF THAT RIGHT. 4/ THERE SIMPLY 1S NO VALID 
REASON SHOWN IN THE RECORD TO vusTIFY THE CouRT'S FAILURE TO 
ADVISE THE DEFENDANT OF HIS RIGHTS$ THERE ARE COMPELLING 
REASONS SHOWN IN THE RECORD TO HAVE REQUIRED THE CouRT TO 
ADVISE THE DEFENDANT OF HIS RIGHTS. UNDER THE CIRCUMSTANCES 
HERE ATTENDANT 1T CANNOT GE HELD THAT THE COURT WAS ZEALOUS 
tN ITS DUTY TO SAFEGUARD THE RIGHTS OF DEFENDANT. SEE GLASSER 
v. Unsten States, 315 U.S. 60 (1942 ) anv Gapsen v. UNiTeD 
States , 96 U.S. App. D.C. 162, 223 F. 2p 627, 632 (1955). 

WE RESPECTFULLY SUBMIT THAT, AS THE COURT KNEW THAT 
THE DEFENDANT WAS DISSATISFIED WITH COUNSEL AND THAT HE HAD 
NOT SEEN ADVISED OF HIS RIGHT TO PROCEED ALONE, THE CouRT 
WAS REQUIRED TO ADVISE THE DEFENDANT OF HIS RIGHTS. FAILURE 
OF THE DEFENDANT, UNDER SUCH CIRCUMSTANCES, TO DEMAND }-* 
HIS RIGHTS AND HIS CONTINUANCE WITH APPOINTED COUNSEL CANNOT 
BE HELD TO BE A WAIVER OF THOSE RIGHTS. GisBs v. BuRKE, 337 
U.S. 773 (1949), JoHNSON v. ZERBST, SUPRA.$ FAILURE OF THE 
CourRT TO HAVE ADVISED THE DEFENDANT OF THOSE RIGHTS WAS AN 


INFRINGEMENT OF FUNDAMENTAL RIGHTS AND CONSTITUTES REVERSIBLE 




















ERROR. 
. 
ake 
‘ _ 
- 4/ "UNDER THESE CIRCUMSTANCES, WHETHER PETITIONER DESIRED TO 


WAIVE COUNSEL OR NOT, IT 1S CLEAR THAT HE WAS NOT PERMITTED 
To po so.” Hawk v. Hann , 103 F. Supp. 138, 151 (1952), 
APPEAL DISMISSED as mOOTS 205 F. 2p 839. 
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Powe 
THE RECORD AS A WHOLE ESTABLISHES THAT 
APPELLANT WAS DENIED EFFECT IVE 
ASSISTANCE OF COUNSEL 

THE APPLICABLE LAW ON THIS POINT IS NOT SUBVECT TO 
DISPUTE: IF, FROM THE RECORD AS A WHOLE, IT APPEARS THAT 
THE DEFENDANT DID NOT OBTAIN SUCH ASSISTANCE FROM COUNSEL 
AS WILL PERMIT THIS COURT, IN ITS IMPARTIAL JUDGMENT, TO 
HOLD THAT THE DEFENDANT WAS FAIRLY, ADEQUATELY, AND CON- 
SCIENTIOUSLY REPRESENTED, THE DEFENDANT WAS DENIED 
SAREEEIVE, ASSISTANCE OF COUNSEL AND THE CASE MUST BE 
ee WHILE NO SPECIFIC RULES CAN BE LAID DOWN BY 
WHICH THIS QUESTION CAN BE DEFINITIVELY DECIDED, SINCE, IN 
THE ULTIMATE, IT §S A MATTER OF JUDGMENT OF THIS Court, 
NEVERTHELESS, WE SUBMIT THAT THE KIND OF REPRESENTATION 
WHICH CONSTITUTES "EFFECTIVE ASSISTANCE MUST, AT LEAST, 
EVIDENCE A KNOWLEDGE OF THE DEFENDANT'S POSITION AND A 
CONSCIENTOUS EFFORT TO SUCCEED, AND CAN PERMIT OF No 
DISSERVICE TO THE DEFENDANT THROUGH COUNSEL'S ABANDONMENT 
OF THE ROLE OF ADVOCATE. 

IT 18 EVIDENT FROM THE COLLOQUY BETWEEN THE COURT AND 

COUNSEL AS THE TRIAL WAS ABOUT TO BEGIN (JA. J/ ) THAT 
COUNSEL HAD NO CONFIDENCE OF WINNING THE CASE. ALTHOUGH 
a ns, . 
A COUNSEL'S LACK OF CONFIDENCE OF WINNING A CASE, !N AND OF 
ITSELF, WOULD NOT SERVE TO ESTABLISH INEFFECTIVE ASSISTANCE 
OF COUNSEL, IT 1!S SUBMITTED THAT SUCH ATTITUDE ON THE PART 
OF THE COUNSEL 1S MATERIAL IN CONSIDERING WHETHER THE 


ACTIONS OR LACK OF ACTION TAKEN AT THE TRIAL BY COUNSEL 


REFLECTED HIS ATTITUDE TO THE JURY. 


1/ MYRIAD CASES HAVE DEALT WITH THE PROBLEM OF 
"EFFECTIVE ASSASTANCE OF COUNSEL," AND THE RECITATION 
OF NUMEROUS CATATIONS 1S UNNECESSARY TO BE MADE TO 
THis Court.“ DicGs v. Weuch, 80 U.S. App. D.C. 5, 148 
F. 2p 667 (1945), APPEARS TO REMAIN THE CONTROLLING CASE. 
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AN EXAMINATION OF THE VARIOUS STAGES OF THE TRIAL READILY 
REVEALS: (1) THAT SO LITTLE ENTHUSIASM WAS DISPLAYED BY COUNSE. 
FOR THE DEFENDANT'S CASE THAT HIS EFFORTS MAY FAIRLY BE DES@- 
CRIBED AS APATHETIC AS CONTRASTED TO ViGOROUS; (2) THAT 
COUNSEL SIMPLY WAS NOT FAMILIAR WITH THE DEFENDANT'S CASES$ 
AND (3) THAT COUNSEL PERFORMED A DISSERVICE TO DEFENDANT BY 
FAILING TO CONDUCT THE DIRECT EXAMINATION, 

ON THE VOIR DIRE, COUNSEL SHOWED THAT HE WAS UNFAMILIAR | 
WITH DEFENDANT'S CASE. HE ASKED ONLY ONE QUESTION: "Have 
ANY OF YOU PROSPECTIVE JURORS READ ABOUT THE cAsEpP (J.A./3 )R 
THAT WAS THE TOTAL OF HIS EXAMINATION. WE SUBMIT THAT, IN 
View OF THE FACT THAT THE DEFENDANT HAD A CRIMINAL RECORD 
WHICH WOULD OBVIOUSLY BE USED AGAINST HIM WHEN HE TOOK THE 
STAND IN H#S OWN BEHALF, COUNSEL SHOULD HAVE QUESTIONED THE 
PROSPECTIVE MEMBERS OF THE JURY CONCERNING ANY POSSIBLE PRE- 

ene 
JUDICE AGAINST THE DEFENDANT BECAUSE OF HIS PREVIOUS 
CONVICTIONS TO 'MAKE CERTAIN THAT NO PERSON WHO MIGHT BE 
PREYUDICED THEREBY WOULD SIT ON THE JURY. THIS IS BASIC 
—_—_---, OL 
PROCEDURE IN SUCH A CASE. 

THE NEXT AREA OF ACTION, THE OPENING STATEMENT, EXHIBITS 
THAT COUNSEL HAD NO CONFIDENCE IN THE DEFENDANT'S CASE AND 
ESTABLISHES THAT HE DID NOT HAVE ANY REAL KNOWLEDGE OF 
DEFENDANT*S CASE. THAT OPENING STATEMENT CONSISTS OF ONE 
SENTENCE (J.A./Z ). IN THAT SENTENCE COUNSEL STATED THAT 
THE DEFENDANT HAD USED "THE WEAPONS," BUT ATTEMPTED TO 
EXCUSE iT ON THE GROUND THAT THE COMPLAINING WITNESSES HAD 
USED THE WEAPONS FIRST. COUNSEL DID ROT EXPLAIN THAT IT 
WOULD BE SHOWN THAT THE ACTION OF THE DEFENDANT WAS JUSTIFIED 
ON THE GRouND OF SELF DEFENSE. | 

THUS, AT THE TIME THE GOVERNMENT BEGAN ITS CASE, THE 
JURY HAD BEEN TOLD BY THE PROSECUTING ATTORNEY (J.A./3-/8) As 


WELL AS THE DEFENSE ATTORNEY THAT THE DEFENDANT HAD USED ALL 
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OF THE WEAPONS WHICH WERE MENTIONED IN THE INDICTMENT. On 
THE STAND, HOWEVER, THE DEFENDANT DENIED THAT HE HAD A GUN, 
‘ THAT HE HAD USED IT, OR THAT HE HAD DONE ANYTHING WITH THE 
GUN EXCEPT TO KICK 5T wiaeaese BED AFTER BERTHA SATTERWHITE 
PULLED THE GUN ON HIM (J.A.49-50). IT 1S GLEAR THAT COUNSEL 
“ WAS NOT FAMILIAR WITH THE FACTS OF THE DEFENDANT'S CASE. 
THE NEXT AREA OF THE CASE WHICH REFLECTS RpAT RY AND A 
LACK OF KNOWLEDGE OF THE FACTS IS THE CROSS“EXAMINATION OF 
THE FIRST WITNESS, CARRIE SATTERWHITE (J.A.A7-AB), THAT CROSS~ 
EXAMINATION, CONSISTING OF ONE AND A HALF PAGES OF TRANSCRIPT, 
AT NO TIME DEALT WITH THE FACTUAL SITUATION SURROUNDING THE 
° ALLEGED ASSAULTS AND HOUSEBREAKING. ALTHOUGH THE Gove RNME NT 
ATTORNEY'S DIRECT EXAMINATION COVERS FIFTEEN PAGES (J.A./6 27) 
AND DEVELOPED THE FACTUAL SITUATIONS SURROUNDING THE ALLEGED 
° CRIMES IN DETAIL, NOT ONE SINGLE QUESTION PROPOUNDED BY 
DEFENSE COUNSEL REBATED TO THE INCIDENTS FROM WHICH THE 
INDICTMENT SPRANG. HIS EXAMINATION CENTERED ABOUT A PERIOD 
OF TIME EARLIER THAT NIGHT, AND THE FACTS ELICITED ‘THEREBY 
WERE NEVER USED LATER IN THE TRIAL BY COUNSEL. 
THE SECOND COMPLAINING WITNESS WAS BERTHA SATTERWHITE. 
THE PROBING DIRECT EXAMINATION ELICITED FULLY BERTHA 
SATTERWHITE'S VERSION OF THE EVENTS THAT OCCURRED (J.A. 28723). 
ON ONE AND THREE-QUARTERS PAGES OF THE TRANSCRIPT Is RE CORDED 
THE COMPLETE CROSS“EXAMINATION OF THIS WITNESS WHO WAS THE 
COMPLAINING WITNESS IN FOUR OF THE SEVEN COUNTS OF THE IN~ 
CSA. 34) 
sete | OF THIS, TWO QUESTIONS INQUIRED OF HER MEANS OF 
IDENTIFYING A GUN WHICH WAS CLAIMED TO BE THE GUN INVOLVED, 
AND THE BALANCE CONCERNED A PERIOD OF TIME EARLIER THAT NIGHT. 
THE ANSWERS ELICITED WERE NEVER USED LATER BY COUNSEL. 
THE THIRD COMPLAINING WITNESS WAS WoopRow RosBs, WHO, 
ACCORDING TO BERTHA SATTERWHITE AND HIMSELF, WAS ASLEEP WHEN 
HE WAS ALLEGED TO HAVE BEEN CUT (JA. R257. He STATED HE DID 
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NOT KNOW HOW HE GOT CUT OR BY WHOM, AND THAT HE HAD NOT SEEN 
































THE DEFENDANT THAT NIGHT (J.A. 35). THE CROSS“EXAMINATION 
LEFT HIS STATEMENTS UNCHALLENGED (JA. 32). 

THE POLICE OFFICER WHO ARRESTED THE DEFENDANT WAS ASKED 
NO QUESTIONS ON CROSS“EXAMINATION (J.A.37). ALTHOUGH THE 


OFFICER TESTIFIED THAT THE DEFENDANT HAD "SOME ABRASIONS 





ABOVE, [| BELIEVE, THE LEFT EYE AND THE SIDE OF THE FACE" 
(JeA.37 ), WHEN HE WAS ARRESTED THAT NIGHT, NO EFFORT WAS MADE 
TO DEVELOP THE EXTENT OR SERIOUSNESS OF THEM = AN IMPORTANT 
ONSIDERATION TO THE PLEA OF SELF DEFENSE. 

A MOTION TO DISMISS WAS MOE BY COUNSEL AND DENIED BY 
tHE Court (JA. YG). 

THe "DIRECT EXAMINATION" OF THE DEFENDANT NOT ONLY SHOWS 
THAT COUNSEL PROVIDED NO ASSISTANCE TO DEFENDANT, BUT, RATHER, 


BY REASON OF HIS CONSENT TO THE COURT TAKING OVER THE EXAMINA@ 
eer eee 


THON OF THE DEFENDANT FOR HIM PERFORMED A DISSERVICE 
THE DEFENDANT, 


WHEN THE DEFENDANT TOOK THE STAND, COUNSEL, BY SEPARATE 
QUESTIONS, ASKED HIM HIS NAME AND HIS ADDRESS. HIS THIRD 
QUESTION ASKED THE DEFENDANT TO TELL THE COURT EXACTLY WHAT 
HAPPENED. AT THAT POINT THE COURT BEGAN THE QUESTIONING OF THF 
DEFENDANT (J.A.40 ). IMMEDIATELY THEREAFTER, COUNSEL ADVISED 
THE DEFENDANT TO KEEP HIS VOICE UP (JA. ) AND SOMETIME 
LATER, COUNSEL STATED TO THE DEFENDANT "ProceeD" (J.A. Y/ ). 
WHEN THE COURT HAD CONCLUDED !TS EXAMINATION OF THE DEFENDANT, 
CouNSEL STATED "| HAVE NO FURTHER QUESTIONS” (J.A.YS ). THE 
‘qorat OF COUNSEL'S PARTICIPATION IN THE "DIRECT EXAMINATION" 
OF THE DEFENDANT 1S THUS SET FORTH. OF A TOTAL OF FORTY- 
THREE QUESTIONS PROPOUNDED TO THE DEFENDANT WHILE ON "DIRECT 
EXAMINATION”, ONLY THE FIRST THREE WERE ASKED BY COUNSEL, THE 


REMAINDER HAVING BEEN PROPOUNDED BY THE COURT WITH THE 
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c V/ 
WILLING CONSENT oF counseL (J.AW44. 


AN EXAMINATION OF THE QUESTIONING CONDUCTED BY. THE COURT 
QUICKLY SHOWS THAT, INSTEAD OF COUNSEL ASSISTING THE DEFENDANT 
BY QUESTIONING HIM IN A MANNER WHICH WOULD ELICIT HIS SIDE OF 
THE STORY IN THE MOST FAVORABLE LIGHT, THE CouRT'S EXAMINA- 
TION WAS IN THE NATURE OF CROSS~EXAMINAT ION. CERTAINLY, FOR 
COUNSEL TO ABANDON HIS ROLE AS ADVOCATE FOR THE DEFENDANT AND 
CONSENT TO THE EXAMINATION BY THE COURT WAS A DISSERVICE TO 
THE DEFENDANT ~ NOT “EFFECTIVE” ASSISTANCE AS REQUIRED. 

THE CLOSING ARGUMENT 1S THE LAST AREA WHICH REVEALS THAT 
THE ASSISTANCE OF COUNSEL WAS "INEFFECTIVE™. THE CLOSING 
ARGUMENT OF THE GOVERNMENT PRESENTED A DETAILED ANALYSIS OF 
THE ENTIRE CASE BY ONE ACTING AS AN ADVOCATE (J.A.54-86). 

OUNSEL FOR DEFENDANT PRESENTED HIS ARGUMENT IN SUCH A 
CUSORY MANNER (J.A.56U/) THAT NO MENTION WAS MADE OF ANY 
TESTIMONY ~ EITHER THAT OF THE COMPLAINING WITNESSES OR THAT 
OF THE DEFENDANT ~ CONCERNING THE CHARGES DEALING with THE 
KNIFE. NO ARGUMENT WAS MADE THAT THE CUTS INFLICTED UPON 
BERTHA SATTERWHITE WERE MADE IN SELF DEFENSE, YET THAT WAS 
OBVIOUSLY THE MOST SERIOUS CHARGE FOR SHE HAD DISPLAYED 
HER WOUNDS TO THE vuRY (J.AV,33). THIS AREA WAS COMPLETELY 
OVERLOOKED, AND !tT WAS UPON THE CHARGE OF ASSAULTING 


1/ AT NO TIME DURING THIS EXAMINATION BY THE COURT DID 
COUNSEL ATTEMPT TO RESUME HIS ROLE AS ATTORNEY FOR 
THE DEFENDANT. HE DID NOT OBVECT TO THE QUESTIONING 
BY THE COURT$ IN FACT, IT 1S PLAIN THAT HE WAS FULLY 
SATISFIED TO ABDICATE HIS RESPONSIBILITY IN FAVOR 
OF THE COURT. 
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BERTHA SATTERWHITE WITH A KNIFE THAT HE WAS FOUND GUILTY BY 


af 


THE JURY. 


APPELLANT RESPECTFULLY SUBMITS THAT, FROM THE RECORD AS 
A WHOLE, !T HAS BEEN AMPLY DEMONSTRATED THAT THE "TRIAL" OF 
THE DEFENDANT WAS REDUCED TO A "SHAM" AND WAS A “MOCKERY OF 
Justice" BY REASON OF THE FAILURE OF COUNSEL TO PROVIDE EF- 
FECTIVE ASSISTANCE TO THE DEFENDANT. WE SUBMIT THAT THE CASE 


SHOULD 8E REVERSED ON THIS GROUND. 


CONC LUS LON 


IT 8S RESPECTFULLY SUBMITTED THAT THIS CASE SHOULD BE 
REVERSED ON ETHER OR BOTH GROUNDS HEREIN URGED AND THE CASE 


REMANDED TO THE District CourRT. 


RESPECTFULLY SUBMITTED, 


Rosert M. Scott 
1001 Connecticut AvENUE 
WASHINGTON 6, D. C. 


ATTORNEY FOR APPELLANT, 
APPOINTED BY THIS COURT 


ee eRe eT, Re ee ee ee ee 

A1/ DEFENDANT WAS, OF COURSE, FOUND GUILTY OF SIMPLE ASSAULT 
UPON CARRIE SATTERWHITE. HE HAD, HOWEVER, BEEN WILLING 
TO PLEAD GUILTY TO THAT CHARGE (J.A. // ) AND READILY AD~ 
MITTED 1T ON THE STAND (4/, 42). THAT THE DEFENDANT WAS 
FOUND NOT GUILTY OF FIVE COUNTS CANNOT BE SAID TO SHOW 
THAT THE COUNSEL PROVIDED "“ErFecTIve™ ASSISTANCE. THAT 
WOULD BE SHEER SPECULATION. THE EVIDENCE OF THE 
PROSECUTION MUST BE CLASSIFIED AS WEAK. UNDER SUCH 
CIRCUMSTANCES IT §S EQUALLY ARGUABLE THAT "EFFECTIVE" 
ASSISTANCE WOULD HAVE RESULTED IN COMPLETE ACQUITTAL. 
IN ANY EVENT, ONE 1S NOT REQUIRED TO ESTABLISH THAT A 
DEFENDANT WOULD HAVE BEEN ACQUITTED TO sHOW "INEFFECTIVE" 
ASSISTANCE OF COUNSEL. 
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The purpose of this supplemental memorandum is 
to set forth under the various propositions argued orally 
those authorities cited by counsel for Appellant during 
oral argument before this Court sitting en banc and those 
additional ones which were relied upon by Appellant but 
which were not specifically cited. | 


The principal i/ issue before this Court is whether 





a defendant in a criminal case has a fundamental right, 
that is, one protected by the Constitution, to represent 
himself. Stated differently, the issue is whether the 
Constitution precludes an instrumentality of the Government 
from requiring that a defendant in a criminal case be 


represented by counsel, 





1/ A second and distinct point is also before the Court, i.e., 
ineffective assistance of counsel, This point is fully developed 


in Appellant's Brief at pp. 16-21, and no additional SeaeEany 
is deemed necessary. 











Appellant submits that the right of man to represent 
himself is such a basic and fundamental part of our concept 
of liberty that it cannot be denied him by any instrument- 
ality of our Government. It is probably sufficient to rely 
upon the Sixth Amendment, i.e., that the right to have assist- 
ance of counsel necessarily and by natural implication assumes 
that one has the right to represent himself, to sustain 
Appellant’s position, but protection of the right to repre- 
sent one's self may also be found in the Fifth Amendment, i.e., 
that one may not be denied his life, liberty or property 
without due process of law, cf. Palko v. Connecticut, 302 
U.S. 319 (1937), such right being one of the "immunities 
* * * found to be implicit in the concept of ordered liberty", 
and Hebert v. Louisiana, 272 U.S. 312 (1926), as one of the 
"fundamental principles of liberty and justice which lie 
at the base of all our civil and political institutions and 
not infrequently are designated as ‘law of the land'", or 
in the Ninth Amendment which provides that the ennumeration 
of certain rights shall not be construed to deny or disparage 
others retained by the people. 

In Appellant's original brief to this Court, three 
propositions were asserted: (1) That the right to represent 
one's self is a fundamental right which can not be denied a 
defendant in a criminal case (pp 7-9); (2) That a defendant 
still retains this right at or prior to the commencement of 
the trial (pp. 9-12); and (3) That the circumstances in this 
case were such as to require the trial court to advise this 
defendant of this right so that the defendant might elect 
whether he would represent himself or continue with counsel 
with whom he was dissatisfied. (pp. 12-15). Appellant also 
submitted that, under the circumstances of this case, better 
practice would require that the trial judge ascertain from 
the defendant the reasons for his dissatisfaction with 
appointed counsel and, depending upon the facts, determine 
whether or not other counsel should be appointed, if defendant 


so desired or to continue the case. (Footnote 2, p. 6). 
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It is respectfully submitted that, if appellant 

is correct in its position that a defendant has the funda- 
mental right to defend himself, the Government would concede 
that the defendant still retained this right at or prior to 
the trial and that the trial judge should have bites him 
of that right. 


A DEFENDANT IN A CRIMINAL CASz HAS THE 
FUNDAMENTAL RIGHT TO REPRESENT HIMSELF 


A. This Right Has Been Recognized By The Supreme 
Court and Other Convincing Authority , 


l. That a defendant in a criminal case has the 
fundamental right to represent himself has been recognized by 
the Supreme Court upon at least five occasions: 

Adams v. United States, 317 U.S. 269 (1942): 


"But the Constitution does not force a 
* lawyer upon a defendant. He may waive his 
constitutional right to assistance of counsel 
if he knows what he is doing and his choice is 
made with his eyes open." p. 279. 


Carter v. Illinois, 329 U.S. 173 (1946): 


"Neither the historic conception of due 
process nor the vitality it derives from 
progressive standards of justice denies a 
person the right to defend himself or to 
confess guilt. Under appropriate circumstances, 
the Constitution requires that counsel be 
tendered; it does not require that under all 
circumstances, counsel be forced upon a defendant," 
p. 174 : 


Moore v. Michigan, 355 U.S. » 2L. ed. 167 (1957): 


"The Constitutional right / of counsel 7, 
of course, does not justify forcing counsel upon 
an accused who wants none." p. 172 


Price v. Johnston, 334 U.S. 266 (1948): 


"The discretionary nature of the power in 
question grows out of the fact that a prisoner 
has no absolute right to argue his om appeal 
or even to be present at the proceedings in an 
appellate court.. / case_/ The absence of that 
right is in sharp contrast to his constitutional 
prerogative of being present in person at each = 
Significant stage of a felony prosecution. / cases/ 
and to his recognized privilege of conducting his 
own defense at the trial." p. 285. 
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Osborn v. The Bank of the United States, 9 Wheat 738, 
6 L. ed. 204, 22 U.S. (1824): 


"A Corporation, it is true, can appear 
only by attorney, while a natural person may 
appear for himself. But when he waives this 
privilege and elects to appear by attorney, 
no reason is perceived why the same evidence 
should not be required, that the individual 
professing to represent him has authority to 
do so, Which would be required if he were 
incapable of appearing in person," p. 830. 


2. Respected writers have also stated that 
the right to defend one's self is a fundamental right of man: 
Cooley's Constituional Limitations (8th id.): 


"The right to counsel is permissive and condi- 
tional upon the pleasure of the accused, 'prefer- 
ring the protection of the Court'or choosing to 
rely upon his own skill and ability, he may not 
desire the assistance_of counsel."/ citing State 
v. Yoes, infra, p.6_/ p. 700, fn. 


Section 303 of Bishop, New Criminal Procedure (4th Ed., 1895): 


“A sane prisoner will not have counsel thrust 
upon him against his remonstrance; or, it appears, 
Without his affirmative consent." 


3. Other federal courts have acknowledged the 
right of defendant to represent himself: 
Woolard v. United States, 178 F. 2d 84 (C.C.A. 5, 1949): 


"It is settled law that the Sixth Amendment 
of the Federal Constitution does not require 
that counsel be forced upon a competent defendant 
by a court, and that a defendant charged with a 
federal offense who is aware of his constitutional 
privilege to have counsel appointed to represent 
him, may nevertheless waive such right." p. 87 


Burstein v. United States, 178 F. 2d 665 (C.C.A. 9, 1950): 


"The record shows that the court went to 

every reasonable length in an effort to persuade 
the appellant to accept the services of counsel. 
' The Constitution does not force a lawyer upon 
a defendant.’ Adams v. U.S. ex rel. McCann, 317 
U.S. 269, 63 S. Ct. 336, 242, 87 L. ed. 268, 
143 A.L.R. 435. The requirement that an accused 
have a fair trial, which is what we are concerned 
with here, does not prohibit him from choosing to 
act for himself." p. 669-670 











Egan v. Teets, 251 F. 2d 571 (C.A. 9, 1957): 


" We assume, without deciding that the 
defendant in a State prosecution has a right,,. 
protected by the 14th amendment, to act as his 
own attorney at his trial, if he competently 
and intelligently makes such a choice." 12/ p. 578 


12/ We do not find that this point has been 

« adjudicated, though there are some cases 
which speak of such a ‘right' as though . 
it was protected by the Federal Constitution. 
/fciting Adams v. United States, supra, United 
States v. Dennis, 183 F. 2d 201 (C.A. 2), 
United States v. Mitchell, 137 F. 2d 1006, 

. affirmed on rehearing,» 138 F. 2d 831 eae A. 
2); Collins v, Heinze, infra. _ fF" 





Collins v. Heinze, 125 F. Supp. 186 (D.C. N.D., cal., (1954), 
affirmed, 217 F,2d 62 (C.A. 9, 1954): 


"Counsel could not be forced upon him against 
his will. A constitutional right, like any other 
right, may be waived; and while the constitutional 
right to have the benefit of counsel is a valuable 
and sacred one, and one that should never be denied 
or abridged, it is not a compulsory right; or, to 

% put it in plain and simple words, if the defendant 
does not desire the assistance of counsel, but 
prefers to act as his own lawyer, he has that right 

“ also." p. 188 


“Though the accused, if sui juris, has the 

. absolute right of proceeding without counsel and 
the right to discharge qualified counsel without 
reason, yet if he does so, his act is tantamount 
to a waiver of the right. Furthermore, by insist- 
ing that he would exercise the functions and duties 
of his counsel and manage his own defense, he 

rm thereby, by implication, waived counsel." p. 189-190 


Price v. Johnston, 159 F, 2d 234 (C.C.A. 9, 1947): 


"As the basis of his application, _Price 
cites a Federal statute (28 U.S.C.A. 394) 
gy which provides: 


‘In all courts of the United States | 
the parties may plead and manage their ovn 
causes personally, or by the assistance of 
such counsel or attorneys at law as, by the 
rules of the said courts, respectively, are 
permitted to manage and conduct causes thereint, 


"This statute goes no farther than to affirm the 
ordinary right of a party to a cause, whether 
civil or criminal, to conduct his own case — 
out intervention of counsel." p. 235 

















Cf. Couch v. United States, 235 F. 2d 519, decided by this 
Court June 7, 1956. 

The United States Military Court of Appeals, on September 19, 
1958, stated in United States v. Kraskouskas, 27 Law Week 
2142: 


"Qur holding is not to be construed in 
any manner as prohibiting an accused from 
insisting upon the right to conduct his om 
defanse should he so desire without the assis- 
tance of counsel. As always, an accused can 
waive his right to counsel, ‘if he knows what 
he is doing and his choice is made with eyes 
open.’ Adams v. United States, * * *1" 


4. The highest court of various states have 
recognized the right of a defendant to represent himself: 
State v. Yoes, 67 WJ. Va. 546, 68 S.E. 181 (1910): 


"The right to have counsel is a mete 
privilege guaranteed by the Constitution,* * * 
It differs in nature as well as form from 
the guaranty of trial by jury. The latter is 
prohibitory in form, while the other is per- 
missive, and conditional upon the pleasure of 
the accused. Preferring the protection of the 
court, or choosing to rely upon his own skill 

‘and ability, he may not desire the assistance 
of counsel.” p. 181 


Barnes v. Commonwealth, 92 Va. 794, 23 S.E. 784 (1895): 


“Every person accused of crime has the 
right to have counsel to aid him in making his 
defense, but no one is compelled to have counsel." 
p. 803 


Dietz v. State, 149 Wis. 462, 136 N.W. 166: 


"Every person sui juris, who is charged 
with crime, has the right to try his ow case 
if he so desires, The Constitution guarantees 
him the right to be heard 'by himself' as well 
as by counsel. Const. Art. 1, § 7. 


"The trial court would not have been justi- 
fied in imposing counsel upon the defendant against 
his will, unless indeed it appeared that he was 
mentally incompetent, or not sui juris at the 
time of the trial." p. 173 


State v. Raney, 43 Atl. 677, 63 N.J. Law 363 (1899), 








B. The Conseguences Which Would Arise From A 


Denial Of The Right To Defend One's Self. 
Preclude Such Denial. 





Reason and logic compel the conclusion that the 
right to defend one's self is a right which can not be 
denied man by our Government. In a free society such as 
ours, the determination of that which will best preserve 
and promote one's life and liberty is the ultimate réspon- 
sibility of that person. Each person, therefore, has the 
right to decide what means, that is, means which do not 
trespass upon rights of other individuals, he will employ 
to preserve and promote his life and liberty. i/ Thus, 
if one believes that he, in proper person, can best defend, 
that is, preserve and promote, his life and liberty, he 
has the right to make that choice. 

That man does have the fundamental right to defend 
himself becomes patently clear upon examination of the con- 
sequences’ of forbidding man to represent himself. , 


To deny this right to man is to hold that the 


+a 


State has the power to require that every defendant be 
represented by counsel. Thus, the benefit of counsel 
guaranteed by the Constitution is perverted to become a 
means by which the State can deny man those defenses he 
has available, for, when counsel of one's own choosing 
cannot be obtained, the selection of counsel is that of 
the State. The danger of this was foreseen by the 


aD 

1/ See L. Harvey Poe, The Levellers and The Origin of the 
Theory of Natural Rights, Published October, 1956, 
Christ Church, Oxford (not yet printed): 


"Each individual, guided by dependable 
instinct, has a more exact knowledge than anyone 
else as to what will best advance his material 
interests and make for his self preservation, No 
one can be as interested in another's survival 
or know his needs as well as that person himself, 
who is under the continual tutelage of his natural 
instincts and appetites: taught by his passions 
and enlightened, not to say propagandized, by popular 
education, each individual knows better than the 
wisest ruler what is necessary for his personal 
preservation." p,. 213 ; 











Parliament in England which granted the benefit of 
counsel to persons charged with treason which worked 
corruption of the blood. In order to preclude the 
State from taking advantage of the right to counsel, 
Parliament provided that the person so charged should 
have the right to: select his own counsel. As stated in 
Cooley's Blackstone (3rd Ed.) Volume II: 


"And the judges themselves are so sensible 
to this defect / the denial of counsel/, that 
they never scruple to allow 2 prisoner counsel 
to instruct him what questions to ask, or even to 
ask questions for him, with respect to matters 
of fact: for as to matters of law, arising on 
the trial, they are entitled to the assistance 
of counsel. But, lest this indulgence should be 
intercepted by superior influence, in the case 
of state criminals, the Iegisiature has directed 
by statute 7 Wm III, c. 3, that persons indicted 
for such high treason, as works a corruption of 
the blood; or misprision thereof (except treason 
in counterfeiting the king's coin or seals), 
may make their full defense by counsel, not 
exceeding two, to be named by the pri and 
assigned by the Court or judge; and the same 
indulgence, by statute 20 Geo. II, c. 30, is 
extended to parliamentary impeachments for high 
treason, which were excepted in the former act." 
pp. 354- 355 (Zmphasis supplied) 





A second danger immediately foreseeable by a 
requirement that one can defend only by counsel is that 
the determination of that which will best preserve and 
promote one’s life and liberty is placed within the power 
of another. Although a defendant may have a perfectly 
good defense available, he may not wish it presented 
because the consequences of presenting it are, to hin, 


far more grave and disastrous to his future life and 


liberty than the consequences of his foregoing the defense. 


Yet, his counsel may determine otherwise, and, being in 


charge of presenting the case, has the power to assert 


the defense over the objection of the defendant. iV 


i/ That the Court might resolve such difference does remove 


the basic objection for such procedure is simply a 
substitution of the Court's judgment for that of the 
lawyer--the right of the defendant to make the deter- 
mination is still denied him. furthermore, a serious 
question is presented of whether the divulgence to the 
Court of the controversy existing between the lawyer 
and the client would be a violation of privilege. 
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This danger was noted in Regina v. Yscuado, 6S Cox C.C. 


386 (1854), wherein the Court declined to appoint counsel 


for a defendant, stating: 
"TJ do not think that I have any authority 
to assign counsel to a prisoner without his 
consent, I should be very glad if I could do 


so, but by allowing counsel to appear without 
any communication with the prisoner, and without 


his sanction, I might be authorizing a defense 

Which the prisoner himself would never have made, 

and yet for which he must be responsible." p. 387, 

(smphasis supplied) 

It is submitted that to deny man the right to 
represent himself would present consequences so inimical 


to our concept of liberty that those consequences, of 


themselves, preclude denial of the right. 


CONCLUSION 


Under our form of Government, the right of man 

to represent himself is a fundamental right which is 
protected by the Constitution, This right has been recog- 
nized by The Supreme Court and by other convincing authority. 
Recognition of this right by such authority should be most 
persuasive of its existence. Independent of such recogni-~ 
tion, logic and reason compel the conclusion that the 
representation of one's self is a fundamental right which 


our Government cannot deny its people. 
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